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ARTICLE VII OF THE NEW PROBATE CODE: IN
PURSUIT OF UNIFORM TRUST ADMINISTRATION
PAMELA B. MINZNER*

INTRODUCTION

The 1975 New Mexico legislature enacted a new Probate Code,
effective July 1, 1976, which is based upon the Uniform Probate
Code (hereinafter "UPC").' Article VII of the new Probate Code,
entitled "Trust Administration," consists of four parts, of which the
first three closely follow the UPC and the fourth enacts portions of
the Uniform Trustees' Powers Act. 2 The new trust administration
provisions apply to express private and charitable trusts; they do not
apply to a variety of other fiduciary relationships such as constructive trusts, Totten trusts, common trust funds, investment trusts, and
employee benefit trusts.3 In its area of impact, Article VII affects all
trusts, whether created before or after the effective date of the new
Probate Code.4
The new trust administration scheme reflects four primary goals:
eliminating procedural distinctions between the intervivos and
testamentary trusts, expanding the settlor's freedom to choose a
nonresident trustee, effecting for trusts an administrative scheme
analogous to that which the new Probate Code provides for decedent's estates, and equipping the trustee with more adequate powers
*Assistant Professor of Law, University of New Mexico School of Law.
1. [1975] Laws of New Mexico, ch. 257; N.M. Stat. Ann. § 32A-1-101 et seq. (New
Mexico Probate Code, 1975). For a concise description of the events which led to the
adoption of the Uniform Probate Code, see Flickinger, Intestate Succession and Wills Law:
The New Probate Code, 6 N.M. L. Rev. 25 (1975). New Mexico is the twelfth state in six
years to adopt the UPC, which the National Conference of Commissioners on Uniform State
Laws and the American Bar Association approved in 1969. 4 Probate and Property, Winter,
1976 (No. 4) at 21. Eight more states and the District of Columbia may follow suit soon. Id.
2. The Uniform Trustees Power Act was included in Working Draft No. 5 of the UPC,
which was made available to interested persons for comment before the proposed final draft
was submitted to the National Conference of Commissioners on Uniform State Laws. The
UPC as formally approved merely recommends the Uniform Trustees Powers Act for consideration. Uniform Probate Code, Article VII, Part 4, General Comment. The Uniform
Trustees Powers Act appears in 9C U.L.A., at 187 (Supp. 1967). It has been enacted in
Idaho, Kansas, Mississippi and Wyoming. Uniform Probate Code, Article VII, Part 4, General
Comment.
3. N.M. Stat. Ann. § 32A-1-201(A)(42) (New Mexico Probate Code 1975).
4. [1975] Laws ch. 257, § 10-101(A) provides that the effective date of the new
Probate Code is July 1, 1976. Nothing in this section limits the effective date of the Act
with respect to existing trusts.
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than those available under common law. This survey describes and
evaluates the implementation of these goals.
TRUST PROCEEDINGS

Part 2 of Article VII covers subject matter jurisdiction, venue, the
method of initiating trust proceedings, and one particular remedy.

Part 3 of Article VII contains a special statute of limitations for
breach of trust. Parts 1, 3 and 4 of Article I of the new Probate Code
supply other relevant provisions on notice, rules of procedure,
remedies and limitations.
DistrictCourt Jurisdictionover Internal Affairs of Trusts
Under the new Probate Code the district court will exercise exclusive jurisdiction of proceedings concerning the internal affairs of
trusts, which are defined as proceedings concerning administration,
distribution, declaration of rights and the determination of other
matters involving trustees and beneficiaries.' The district court's new
exclusive jurisdiction concentrates jurisdiction over both intervivos
and testamentary trusts in a single court. Under present law the
district court has exclusive, original jurisdiction over matters involving the internal affairs of intervivos trusts.6 On the other hand, the
probate and district courts presently have concurrent jurisdiction

over testamentary trusts. 7

Concentrating jurisdiction over both types of trusts in a single
court of general jurisdiction has much to recommend it. First,
probate court judges are not required to be lawyers. 8 Proceedings
5. N.M. Stat. Ann. § 32A-7-201(B) (New Mexico Probate Code 1975).
6. Such matters are within the jurisdiction of the court of general equity jurisdiction
because the beneficiaries' remedies and the trustees duties, liabilities and powers primarily
derive from equitable principles. See 1 A. Scott, The Law of Trusts § 1.8 (3d ed. 1967); 5
id. § 553. The New Mexico constitution grants to the district court original jurisdiction in
all matters not excepted by the constitution. N.M. Const. art. VI, § 13. This jurisdiction
includes general equity jurisdiction. Durham v. Rasco, 30 N.M. 16, 227 P. 599 (1924). Since
no other court received a similar grant, the district court's jurisdiction is exclusive. Compare
N.M. Const. art. VI, § 13 with id. § 23 and id. § 26.
7. Under the New Mexico constitution the probate court has such jurisdiction as the
legislature may confer. N.M. Const. art. VI, § 23. The New Mexico legislature presently
confers the probate court jurisdiction over all controversies concerning wills. N.M. Stat.
Ann. § 16-4-10 (Repealed by Laws, 1975, ch. 257, § 9-101, effective July 1, 1976). Controversies concerning wills must include all matters involving the internal affairs of trusts
created by will. The New Mexico legislature presently grants the district court concurrent
jurisdiction over all matters within the jurisdiction of the probate court. N.M. Stat. Ann.
§ 30-2-24 (Repealed by Laws, 1975, ch. 257, § 9-101, effective July 1, 1976).
8. N.M. Const. art. VI, § 23 authorizes the legislature to prescribe the qualifications of
probate judges. Compare id., § 14 and id. § 8 with id. § 23. The legislature has not
prescribed such qualifications. See N.M. Stat. Ann. § 16-4-1 and § 16-4-2 (1953).
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involving the internal affairs of trusts probably concern issues of law
more frequently than issues of fact.9 This suggests that judges who
preside over such proceedings should be lawyers, as are district court
judges. Second, once the validity of a will has been established, proceedings involving the internal affairs of a testamentary trust may
concern the same issues of law as do proceedings involving the
internal affairs of an intervivos trust. Consistent treatment of similar
situations seems more likely if exclusive jurisdiction over similar
situations rests in a single court.
Each trust proceeding is an independent action, which neither
invokes continuing jurisdiction over a trust nor expands the subject
of the particular proceeding beyond the scope of relief sought.' 0 In
some states such a jurisdictional concept would eliminate a distinction between testamentary and intervivos trusts, between estate and
trust administration, or both. To illustrate, some states continue
supervisory jurisdiction over testamentary trusts but not intervivos
trusts until termination; if an intervivos trust requires court approval
for any reason, the court retains jurisdiction as if the trust were
testamentary.' 1 Furthermore, court control of trusts, even testamentary trusts, has tended to be less than of decedents' estates.' 2 Even
so, continuing supervisory jurisdiction over trusts is perceived by
many as unduly burdensome.' 3
In New Mexico prior to the new Probate Code neither testamentary nor intervivos trusts appear to have been subject to continuing supervisory jurisdiction, although trustees of both types of trusts
had to account regularly to the court, unless excused by the settlor
or testator.' 4 The new jurisdictional concept clarifies and publicizes
New Mexico's position on court-control of trusts by providing the
9. See Halbach, Future Interests: Express and Implied Conditions of Survival, 49 Calif.
L. Rev. 297 (1961). "There is no more fundamental or recurrent type of construction
problem than the cluster of problems having to do with the presence or scope of a requirement that a beneficiary under a will or trust instrument survive to some point of time to
become entitled to enjoy property." 0. Browder, L. Waggoner, & R. Wellman, Family
Property Settlements Future Interests (2d ed. 1973).
10. N.M. Stat. Ann. § 32A-7-201(C) (New Mexico Probate Code 1975).
11. E. Scoles & E. Halbach, Problems and Materials on Decedents' Estates and Trusts 321
(2d ed. 1973).
12. 5 A. Scott, The Law of Trusts, § 556 at 3779 (3d ed. 1967).
13. See Uniform Probate Code, Art. VII, General Comment. The comment describes
various restrictions applicable to testamentary trusts which lead estate planners to choose
intervivos trust forms. The comment emphasizes the burden of regular accountings.
14. N.M. Stat. Ann. § 33-1-18 (1953) recognizes the power of the district court to
permit deviation from administrative provisions of the trust but does not require continuing
supervision after the district court has exercised the power. New Mexico has enacted the
Uniform Trustees' Accounting Act. N.M. Stat. Ann. § 33-2-1 to 33-2-24 (1953). This entire
Act has been repealed by Laws 1976, ch. 37, § 16 (effective 1976).
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same flexible system of administration available for decedents'
estates under the new Probate Code.
Venue for ProceedingsInvolving the InternalAffairs of Trusts
Venue for proceedings concerning the internal affairs of trusts
shall be in the county where the trust has its principal place of
administration.' I Part 1 of Article VII defines the principal place of
administration of a trust with a sole trustee as the trustee's usual
place of business.'6 If the trustee has no place of business, the
trustee's residence is the principal place of administration. For a
corporate trustee, such as one of the Albuquerque banks, the principal place of administration will be Albuquerque. For a lawyer
acting as trustee the principal place of administration will be the
lawyer's office. For the family member acting as trustee the individual's residence will be the principal place of administration.
For co-trustees, Part 1 defines the principal place of administration as the corporate trustee's place of business if there is only one
corporate trustee.' " Thus, if the settlor of a trust names a bank and
a family member as co-trustee, the trust's principal place of administration will be the bank's offices. If there is only one individual,
professional trustee and no corporate trustee, that trustee's usual
place of business is selected. In all other cases the co-trustees must
agree on the usual place of business or residence of one of them.
These venue provisions centralize litigation concerning trustees
and beneficiaries in the area where the trust is administered. Under
present New Mexico law, more liberal venue provisions probably
permit the beneficiary to sue the trustee, for example, in any county
where either the beneficiary or the trustee resides.' ' The restrictive
effect of the new venue provisions is mitigated partially by liberal
15. N.M. Stat. Ann. § 32A-7-202 (New Mexico Probate Code 1975). Under present law
venue for most if not all proceedings involving trusts other than accounting procedures is
controlled by the general venue statute. N.M. Stat. Ann. § 21-5-1 (Repl. 1970). See note 18
infra. This statute will continue to control proceedings involving controversies between the
trustee and persons other than beneficiaries. For example, contract creditors and tort
victims would sue the trustee in the district court which was appropriate under the general
venue statute.
16. N.M. Stat. Ann. § 32A-7-101 (New Mexico Probate Code 1975).
17. Id.
18. See N.M. Stat. Ann. § 21-5-1(A) (Repl. 1970) which supports the text if the beneficiary's cause of action is a transitory action. It is not clear under present law whether a
beneficiary has a property interest in the assets of the trust, a cause of action against the
trustee for breach of trust, or a right to object to items in the trustee's account. See Scott,
The Importance of the Trust, 39 U. Colo. L. Rev. 177-179 (1967). Present New Mexico
statutes provide only for the right to object to accounts. See N.M. Stat. Ann. § 33-2-10
(1953) (repealed effective 1976, see note 14, supra). As a result, it is not certain how the
general venue statute would apply to trust proceedings.
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transfer provisions in Article I of the new Probate Code.' 9 The new
venue provisions perform a useful function in clarifying which venue
provisions apply to trust proceedings.
Initiation, Conduct and Resolution of ProceedingsInvolving the
InternalAffairs of Trusts
Any interested person may initiate trust proceedings by filing a
petition in district court and giving notice of the time and place of
the hearing to interested persons.2 The petition must describe the
interests affected by the proceeding and give reasonable information
to the owners of those interests. 2' No oath or affirmation is required
of the petitioner.2 2 The new Probate Code does not otherwise
describe the form of petition.
Notice can be given by mail, by personal service or, with respect to
an interested person whose address or identity is unknown, by newspaper publication at least once a week for two consecutive weeks.2 3
The petitioner must give notice either to an interested person or to
one who can bind that person; for example, if under a trust someone
holds a general power of appointment presently exercisable, notice
may be given to the holder of the power on behalf of those who
would take if the power is not exercised. 2 4 Notice must be given to
unborn or unascertained persons by giving notice to someone who
can bind them or to all known persons whose interests are substantially identical. Notice can be waived. 2 s Proof of notice must be
made on or before the hearing.2 6
The Rules of Civil Procedure govern trusts proceedings under the
new Probate Code unless inconsistent with the new Code. 2 7 For
example, although the Rules of Civil Procedure preserve the right to
jury trial, no right to jury trial exists in trust proceedings, since the
rules only preserve a right to jury trial in actions derived from common law; trust proceedings derive from equity.2 8
A decree resolving trust proceedings is said to be valid as to all
who are given notice even if less than all interested persons are noti19. N.M. Stat. Ann. § 32A-1-303(C) (New Mexico Probate Code 1975).
20. N.M. Stat. Ann. § 32A-7-206 (New Mexico Probate Code 1975).
21. N.M. Stat. Ann. § 32A-1-403 (New Mexico Probate Code 1975).
22. N.M. Stat. Ann. § 32A-1-310 (New Mexico Probate Code 1975).
23. N.M. Stat. Ann. § 32A-1-401 (New Mexico Probate Code 1975).
24. N.M. Stat. Ann. § 32A-1-403(C) (New Mexico Probate Code 1975).
25. N.M. Stat. Ann. § 32A-1-402 (New Mexico Probate Code 1975).
26. N.M. Stat. Ann. § 32A-1-401(C) (New Mexico Probate Code 1975).
27. N.M. Stat. Ann. § 32A-1-304 (New Mexico Probate Code 1975). Seealso N.M. Stat.
Ann. § 21-1-1(1) (Repl. 1970).
28. See N.M. Stat. Ann. § 21-1-1(38) (Repl. 1970).
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fied.2 I The new Probate Code contains only one specific example of
the remedies which the decree might provide. Part 2 of Article VII
emphasizes that the court shall review the propriety of a trustee's
employment of agents, the trustee's compensation and the compensation of the trustee's agents whenever any interested person petitions for such a review. 3" The court may order appropriate refunds
from any person who has received excessive compensation. 3' Article
I of the new Probate Code otherwise provides that the district court
has full power to take necessary and proper action to administer
justice in trust proceedings. 3 2 The Rules of Civil Procedure will
furnish additional specificity for the nature of relief available in trust
proceedings. Finally, Article I provides that any person injured by
fraud may obtain appropriate relief against the person who perpetrated the fraud, including restitution from anyone other than a
bona fide purchaser who benefitted from the fraud. 3 3
Determinations in trust proceedings may be appealed to the Court
of Appeals.3 The rules governing civil appeals from the district
court to the Court of Appeals govern appellate review of trust proceedings. 3
The provisions in Article VII, as they are supplemented by Article
I, bring desirable and long-overdue clarity to trust law. First, present
New Mexico statutes expressly provide, only for the beneficiary's
right to object to the trustee's accounts or, if no account has been
rendered, to compel an accounting, to which objections can be
raised. 3 6 The new trust proceedings material recognizes and publicizes the beneficiary's ability to proceed against the trustee for
breach of trust independent of an accounting procedure. The new
material also acknowledges and publicizes the procedures which
govern trust proceedings, obviating extensive briefing and explication
of the common law by lawyers and judges. Finally, trust proceedings
will resemble estate proceedings, since the same notice, remedy and
appellate review, provisions generally govern both, and trust and
estate proceedings will resemble other district court proceedings
more closely, since the Rules of Civil Procedure are applicable except
as inconsistent.
29.
30.
31.
32.
33.
34.
35.
36.

N.M. Stat. Ann.
N.M. Stat. Ann.
N.M. Stat. Ann.
N.M. Stat. Ann.
N.M. Stat. Ann.
N.M. Stat. Ann.
Id.
See note 18.

§
§
§
§
§
§

32A-7-206 (New Mexico Probate Code 1975).
32A-7-205(A) (New Mexico Probate Code 1975).
32A-7-205(B) (New Mexico Probate Code 1975).
32A-1-302(B) (New Mexico Probate Code 1975).
32A-1-106(A) (New Mexico Probate Code 1975).
32A-1-308 (New Mexico Probate Code 1975).
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Statute of Limitations
Part 3 of Article VII specifically limits breach of trust actions
against the trustee who has provided a final account to the beneficiaries.3'
Two different time limits will bar claims not previously
barred by adjudication, consent or other limitations provisions. First,
claims for breach of trust are barred as to a beneficiary who has
received a final account six months after receipt. The six-month bar
applies only if the final account shows the trust relationship has
terminated and only bars claims the basis of which are fully disclosed
in the final account. Second, Part 3 otherwise protects the trustee
who has issued a final account by barring claims three years after
issuance provided the trustee has informed the beneficiary of the
location and availability of records for inspection. The three-year bar
applies notwithstanding the lack of full disclosure.
These two specific limitations on claims for breach of trust provide incentive for the trustee to supply a final account, which he is
not required to do unless a beneficiary requests one.3 8 The special
bar will be significant primarily for informal accounts; formal
accounting procedures initiated by trustee or beneficiary petition
generally will bar claims by adjudication. 3" The trustee who utilizes
the general notice provisions of the new Probate Code in sending the
account to the beneficiaries receives the benefit of a conclusive
presumption. Part 3 of Article VII conclusively presumes that a
minor or disabled person so notified has received the final
account. 4 ° For example, a trustee may send the account to the
guardian of a minor, and under Article VII the minor is conclusively
presumed to have received the final account for purposes of Article
VII limitations.
The new statute of limitations provision bars a claim against the
trustee for breach of trust unless a proceeding based on the claim is
commenced within the applicable time limits. As noted above, Part 2
describes a proceeding as "initiated" by filing a petition and giving
notice. It is not clear whether the new statute of limitations provision uses the term "commenced" as that term is used in the New
Mexico Rules of Civil Procedure or as the equivalent of the term
"initiated." It would be desirable to read the term as it is employed
in the New Mexico Rules to make all actions in the district court
subject to the same procedural requirement. If the new provision
37. N.M. Stat. Ann. § 32A-7-307 (New Mexico Probate Code 1975).
38. See N.M. Stat. Ann. § 32A-7-303(C) (New Mexico Probate Code 1975) and Uniform
Probate Code § 7-307, Comment.
39. Uniform Probate Code § 7-307, Comment.
40. N.M. Stat. Ann. § 32A-7-307 (New Mexico Probate Code 1975).

NEW MEXICO LAW REVIEW

[Vol. 6

uses "commenced" as the term is employed in the New Mexico
Rules, the statute of limitations will be tolled by the filing of a
4
petition with intent to give notice immediately. 1
in Article VII,
provision
In addition to the specific limitations
fraud. 4 2 Profor
actions
limits
Article I of the new Probate Code
ceedings must be commenced within two years after discovery.
Proceedings against a person who did not perpetrate the fraud but
benefitted from it must be brought within five years after the time
the fraud was committed. As a result, the trustee who fraudulently
conceals a breach of trust in the final account cannot rely on the
special limitations material; the beneficiary will have until two years
after discovery to pursue a claim for fraud.
In providing limitations for breach of trust when a trustee has
issued a final account, the new Probate Code brings some clarity to
trust law but does not address the central problem. At present it is
not clear whether claims for breach of trust are barred only by the
equitable doctrine of laches or are within the general four-year
The new limitations material reduces the
statute of limitations.4
area of controversy but does not eliminate it.
RESIDENCY REQUIREMENTS FOR TRUSTEES
Part I of Article VII permits a nonresident corporation to act in
New Mexico in a very limited way without qualifying under the
44
The nonBusiness Corporation Act or the Trust Company Act.
resident corporation may, without qualifying as a foreign corporation, receive distribution from a New Mexico estate, acquire and
manage property located in New Mexico, and maintain litigation. A
brief summary of existing residency restrictions on trustees will assist
in assessing this new statute.
Common law principles do not restrict the settlor of an intervivos
trust to a resident trustee. 4 Except as modified by statute, the
Mexico. 4 6
common law is the rule of decision and practice in New
Since no New Mexico statute provides otherwise, a nonresident
individual may serve as trustee of an intervivos trust. In some states,
41. N.M. Stat. Ann. § 21-1-1(3) (Repl. 1970) and § 23-1-13 (1953). Cf. Murphy v.
Citizens Bank of Clovis, 244 F.2d 511 (10th Cir. 1957).
42. N.M. Stat. Ann. § 32A-1-106(B) (New Mexico Probate Code 1975).
43. See note 18 with respect to the nature of the beneficiary's rights in the trust. If the
beneficiary has a cause of action against the trustee for breach of trust, the general four-year
statute of limitations would seem applicable at present and, after July 1, 1976 to situations
not otherwise covered. See N.M. Stat. Ann. § § 23-1-4 and 23-1-18 (1953).
44. N.M. Stat. Ann. § 32A-7-105 (New Mexico Probate Code 1975).
45. See 2 A. Scott, The Law of Trusts § 94 (3d ed. 1967).
46. N.M. Stat. Ann. § 21-3-3 (Repl. 1970).
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testamentary trustees must be confirmed as such by court decree
before beginning to administer the trust. 4 7 In such states, two questions present themselves. 4 8 Must the nonresident testamentary
trustee qualify in the state of the testator's domicile? If the nonresident trustee must qualify in the testator's domiciliary state, should
the confirming court impose any restrictions such as requiring an
agent for service of process to be nominated? Because New Mexico
apparently does not require court confirmation of testamentary
trustees, a nonresident individual should be able to act as testamentary trustee. Nonresident corporations, however, present special
problems.
In many states statutes restrict nonresident corporations' service as
intervivos or testamentary trustee.4 9 Some states prohibit a nonresident trust institution from serving in any fiduciary capacity, some
permit such service if the trust institution qualifies as a foreign
corporation to do business in the state, and others permit such
service by nonresident trust institutions in states which afford
reciprocal privileges.
In New Mexico, which has no specific statute on this issue, several
general corporate and banking provisions appear to exclude nonresident trust institutions from service as trustees and, more importantly, place in doubt the ability of such institutions to perform
limited trustee functions in New Mexico. The Business Corporation
Act permits corporations to organize for all but a few purposes, of
which banking is the most relevant exception.' 0 The Act prevents
nonresident corporations from acting in New Mexico without qualifying to do business.' ' The Act further limits foreign corporations
who do qualify to do business in New Mexico to those purposes for
which a domestic corporation may organize.5 " If acting as trustee
constitutes "banking," as it probably does, the Business Corporation
Act prohibits nonresident corporate trustees from qualifying as a
foreign corporation to do business in New Mexico.'
Some acts of a corporate trustee, however, may not constitute
"doing business." A nonresident individual who owns property in
New Mexico and in another state may wish to transfer the property
to a revocable intervivos trust for management or, alternatively, to
47. See 5 A. Scott, The Law of Trusts § 557 at 3781 et seq. (3d ed. 1967).
48. Id.
49. Id. § 558. See Rights of the Nonresident Intervivos Trustee, 16 Kan. L. Rev. 349
(1968) for an excellent description and analysis of the varying regulatory patterns.
50. N.M. Stat. Ann. § 51-24-3 (Supp. 1975).
51. N.M. Stat. Ann. § 51-30-1 (Supp. 1975).
52. Id.
53. See Rights of the Nonresident Intervivos Trustee, supra note 49, at 358 note 92.

222
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create a "pour over" trust to be funded at death with the residuary
estate. Managing assets located in New Mexico may not constitute
"doing business" under the Business Corporation Act. The Business
Corporation Act specifically excludes certain acts from the definition
of doing business in New Mexico, including maintaining or defending
suit and conducting an isolated transaction. completed within 30
days." 4 Unfortunately, although the list is not exclusive, the nonresident corporate trustee cannot determine with reasonable precision
which of its functions lie without the concept of "doing business."
Even if the nonresident corporate trustee could isolate protected
functions under the Business Corporation Act, the New Mexico Trust
Company Act presents further difficulties. The Trust Company Act
prohibits corporations from engaging in trust business without qualifying under the Act.' I The Act is silent on the acceptability of a
nonresident corporate trustee. The Act exempts banks otherwise
authorized under state or federal laws to act as trustees, insurance
companies licensed in New Mexico and charitable trusts, but, unlike
the Business Corporation Act, does not exempt any functions from
its regulatory scheme.' 6
The Act defines trust business as the holding out by a corporation
to the public at large that the corporation is available to act as a
fiduciary in this state or accepting and undertaking to perform the
duties of a fiduciary in the regular course of business.' I Receiving
assets as testamentary trustee of a New Mexico decedent for administration elsewhere arguably is an act with which New Mexico has
little concern. Since the language of the statute, however, does not
clearly exclude this or similar acts from the concept of doing trust
business, the Trust Company Act may include any act in the course
of trust administration. The definition seems to go to a corporation's
status as a trustee for profit rather than any particular act or function and may not lend itself to an exemption for isolated or limited
transactions.
Section 32A-7-105 of Article VII clarifies part of this ambiguous
area. A foreign corporate trustee must qualify under the Business
Corporation Act if it maintains the principal place of administration
of any trust within New Mexico. This would happen if the trust
instrument designates New Mexico as the principal place of admin54. N.M. Stat. Ann. § 51-30-1(A)-(K) (Supp. 1975).
55. N.M. Stat. Ann. § 48-24-4 (Supp. 1975).
56. Id. (with respect to banks); N.M. Stat. Ann. § 48-24-3(A)(6) (Supp. 1975) (with
respect to charitable trusts); N.M. Stat. Ann. § 48-24-3(B) (Supp. 1975) (with respect to
licensed insurance companies).
57. N.M. Stat. Ann. § 48-24-2(B) (Supp. 1975).
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istration or if there is more than one corporate trustee and the
trustees agree to maintain the principal place of administration in
New Mexico." 8 A foreign corporate trustee is not required to qualify
if a co-trustee maintains the principal place of administration in New
Mexico. Finally, a nonresident trustee may receive distribution from
a local estate, hold, invest in, manage or acquire property located in
this state, or maintain litigation. Thus, the nonresident bank,
charitable trustee, and insurance company, exempt from the Trust
Company Act, have an expanded list of acts which do not constitute
doing business in New Mexico.
The new Probate Code does not appear to address the question of
the non-bank nonresident corporate trustee, which, although escaping the Business Corporation Act, is subject to regulation under the
Trust Company Act. An addition to Section 32A-7-105 seems in
order, specifying that local qualification or registration under the
Trust Company Act is not required. The primary reason for restrictions on the nonresident corporate trustee is fear of outside competition on the part of local professional corporate trustees, whose
interests should not be allowed to inhibit unduly the settlor's
freedom of choice in selecting a trustee.5 9
TRUSTEES' DUTIES
In the area of trustee duties the new Probate Code, following the
UPC very nearly verbatim, employs traditional devices to control a
trustee and dramatically alters the traditional scheme only in two
respects: clarification of the standard against which a trustee's conduct is measured and relaxation of the duty to account. In addition,
the Code imposes two new duties on the trustee: to file bond in
specified circumstances and to maintain the trust in an appropriate
place.
TraditionalFiduciaryResponsibility
Part 3 of Article VII provides at the outset that a trustee remains
responsible for administering the trust expeditiously for the benefit
of the beneficiaries except as specifically otherwise provided. 6 °
Traditional trust principles require that a trustee (a) administer the
trust, (b) exercise reasonable care and skill and act prudently in all of
the administration, and (c) be loyal to the interests of the benefi58. See N.M. Stat. Ann. § 32A-7-101 (New Mexico Probate Code 1975).
59. Switzer, "Common Market" for Trusteeship Removal of Barriers to Non-Resident
Trust Institutions, 102 Trusts & Estates 320, 322 (1963).
60. N.M. Stat. Ann. § 32A-7-301 (New Mexico Probate Code 1975).
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ciary. These duties impose others. The trustee must (d) take control
of the assets and account to the beneficiaries for the assets received
in the course of administration, (e) keep the trust assets separate, (f)
perform personally rather than delegating duties, and (g) act impar6
tially toward the beneficiaries. 1 Part 3's first provision restates the
three most important trustee responsibilities, listed supra as (a), (b)
and (c) from which the more specific traditional responsibilities flow,
listed supra as (d), (e), (f) and (g). Except as modified, these traditional principles continue to control a trustee. Part 3 specifically
touches (b) and (d); Part 4, as we shall see, specifically alters particular applications of (c), (e) and (f).
The Expanded Prudent Man Standard
62
Unless
Part 3 enacts a new standard of care, skill and prudence.
act in
must
trustee
the
trust,
of
the
terms
the
otherwise modified by
with
dealing
man
prudent
a
would
as
administering the trust assets
named
is
or
skills
special
has
trustee
the
If
of
another.
the property
trustee because of representations of special skills, he has a duty to
use such skills. The new standard differs from the existing rule in
three ways.
The new prudent man standard applies to all of the trustee's acts
of administration. Present New Mexico statutes recognize a prudent
6
man rule only for the trustee's investment functions. I After July 1,
1976, the newly-stated prudent man rule will supply a statutory
expression of the duty of prudence in all areas of trust administration, including the broad trust powers stated in Part 4 of Article VII.
It is difficult to assess the impact of this change, since New Mexico
has no case law on the difference between the trustee's duty to act
prudently in investing and in other areas. The new prudent man
standard avoids the question by applying a single standard. No justification for a dual standard is apparent.
The new standard also evokes a somewhat more conservative
image of a trustee's administrative function. The present, narrower
statutory rule refers to "the judgment and care ... which men of
prudence ... exercise in the management of their own affairs" and,
to "every kind of investment... which men of prudence. .. acquire
' 64
The new standard holds the
or retain ... for their own account."
61. See 2 A. Scott, The Law of Trusts § § 169-185 (3d ed. 1967) for an extended
discussion of the trust law on trustee duties.
62. N.M. Stat. Ann. § 32A-7-302 (New Mexico Probate Code 1975).
63. N.M. Stat. Ann. § 33-1-14 to § 33-1-20 (1953) (Repealed effective July 1, 1976.
[1975] Laws ch. 257, § 9-101).
64. Id. § 33-1-16.
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trustee to the care observed by a prudent man in dealing with the
property of another, making clear that a trustee cannot act with the
same dispositive and managerial freedom as does one who owns
property absolutely. Our present standard requires prudence without
expressing or implying the additional curb fiduciary status ought to
involve. The difference is obviously subtle.6 I
Finally, the new standard imposes a higher standard of care, skill
and prudence on the professional trustee and any other trustee who
secures his appointment on the basis of representations of special
skills and expertise. This change, a new concept in New Mexico law,
imposes on banks and other professional trustees a greater responsibility in investing funds than they previously have borne.6 6 In addition, such trustees will be held to the higher standard for all administrative functions because the particular statutory standard now
applies to all acts. A professional trustee may be able to avoid the
higher standard in an area in which it lacks special skills or with
respect to which no representation of special skill was made. 6 7
The Trustee's Duty to Keep the BeneficiariesReasonably
Informed and to Account upon Request
Part 3 also alters the trustee's duty to account to the beneficiaries.
New Mexico presently has the Uniform Trustee Accounting Act,
which requires that court-approved accounts be rendered initially, at
annual intervals and upon termination of both testamentary and nontestamentary trusts.6 8 A settlor may excuse a trustee from compliance with the Act.
The new Code duty to account, which applies to both testamen65. The new standard derives from the standard against which some courts have
measured a trustee's investment function. Uniform Probate Code § 7-302, Comment. Even
the prudence involved in the old standard has been interpreted as the prudence one would
use in dealing with the property of another. Averill, Wyoming's Law of Decedents'Estates,
Guardianship and Trusts: A Comparison with the Uniform ProbateCode Part IIl, 9 Land &
Water L. Rev. 567, 586, at note 916 (1974).
66. Such trustees presently must observe the prudent man rule set forth in N.M. Stat.
Ann. § 33-1-16 (1953). (Repealed effective July 1, 1976. [19751 Lawsch. 257, § 9-101.)
The "possession of skill" rule and the "representation of skill" rule both appear in Restatement (Second) of Trusts § 174 (1957). Although the former rule has been in force in
Pennsylvania for some time, the latter rule had never been adopted in any jurisdiction until
the Supreme Court of Pennsylvania recently recognized it in Killey Trust, 457 Pa. 474, 326
A.2d 374 (1974). See 21 Villanova L. Rev. 151, 154-155 (1975-76).
67. The trustee is under a duty to use any special skills possessed or any skills or
expertise representations as to which were the basis of appointment as trustee. N.M. Stat.
Ann. § 32A-7-302 (New Mexico Probate Code 1975). For a good discussion of some of the
ramifications of the "representation of skill" rule, including elements necessary for liability
and the measure or surcharge, see 21 Villanova L. Rev. 151, 158-163 (1975-76).
68. See N.M. Stat. Ann. § 33-2-1 to § 3-2-24 (1953) (repealed 119761 Laws ch. 37
§ 16).
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tary and non-testamentary trusts, requires that the trustee keep the
the trust. 6 9
beneficiaries reasonably informed of the progress of
Specifically, the trustee must inform the current beneficiaries of the
trustee's name and address within 30 days after acceptance of the
trust. Upon request the trustee must provide the beneficiary with a
copy of the relevant terms of the trust and with relevant information
concerning the trust assets and its administration. Upon reasonable
request a beneficiary is entitled to a statement of accounts annually
and upon trust termination. The new accounting procedure perhaps
depends too heavily on beneficiary initiative. The statute of limitaincentive for a trustee to account so as to
tions, however, provides
7
limit his liability. 0
The new procedure probably insufficiently protects future
interests. The trustee must give notice of the trustee's name and
address, if possible, to one or more persons who represent beneficiaries with future interests. The words "if possible" might be construed to mean "if convenient" or to mean "if physically possible."
Since information concerning the trust is essential to protect the
beneficiary's rights, this provision should be read to excuse notice
only to unborn and unascertained beneficiaries. In other words, the
provision should be read to excuse notice only when physically
impossible. Furthermore, notice should not be excused even as to
unborn and unascertained beneficiaries if there is a beneficiary whose
interest is substantially identical to the interest of the unborn/
unascertained beneficiary." 1 Finally, there is no justification for
limiting the trustee's already very limited duty to account to "one or
more" future beneficiaries. The trustee should be required to notify
7
all the beneficiaries; due process may require no less. 2
relaxasignificant
The accounting provisions of Part 3 represent a
in
provision
excusing
tion of a trustee's duty to account absent an
governing
whose
trustees
those
the governing instrument. For
69. N.M. Stat. Ann. § 32A-7-303 (New Mexico Probate Code 1975).
70. See N.M. Stat. Ann. § 32A-7-307 (New Mexico Probate Code 1975), see discussion
supra at notes 37-43 and accompanying text.
71. The general notice provisions of the new Code require such notice when notice of a
hearing on any petition is required. See N.M. Stat. Ann. § 32A-1-403 (New Mexico Probate
Code 1975).
72. Cf Mullane v. Central Hanover Bank & Trust Co. 339 U.S. 306 (1950). The due
process argument, a novel one, depends in the first instance on finding that a beneficiary's
interest in the trust entitles him to notice of the trustee's activities or, at least, information
as to the location at which the beneficiary can obtain that notice. Traditional notions of due
process have not been so far extended in the trust area; Mullane concerned the notice
required for those proceedings at which a trustee's account(s) will be allowed. Since traditional trust principles have required the trustee to account, due process arguments about the
beneficiary's right to notice of the trustee's activities have not arisen.
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instruments excuse them from existing statutory accounting duties,
Part 3 represents a new responsibility, albeit hardly a rigorous one.
With respect to both categories of trustees, the accounting procedure
inadequately informs the beneficiary. Since subsequent provisions of
Article VII modify the trustee's duty of loyalty, duty not to delegate, and duty to segregate trust assets by generally relaxing or
eliminating prophylactic rules, the beneficiary has lost important
protection. The beneficiary, left to his or her own ability to object,
must depend on the trustee for adequate information. The new Code
fails to provide an accounting procedure which checks its liberal
principles of fiduciary responsibility, which appear in Part 4,
"Powers of Trustees," and are discussed infra.
The Trustee's New Duty to File Bond
Present New Mexico statutory law does not require a bond from a
testamentary or an intervivos trustee. Section 32A-7-304 exempts a
trustee from filing bond unless terms of the trust require it or a
beneficiary requests a bond and the district court finds it necessary
to protect beneficiaries not able to protect themselves and not otherwise adequately represented. 7
The equivalent UPC provision requires a bond if the terms of the trust require one, if a beneficiary
makes a reasonable request for one, or, under some circumstances, if
the court finds one necessary.' ' This standard appears to permit a
court to require a bond when no beneficiary has requested one and
some beneficiary is incapable of making an intelligent decision to
request one and is not represented. The new Probate Code standard
seems never to permit the court to require a bond unless a beneficiary requests one and will not permit a beneficiary to require a bond
on request unless a district court finds a bond necessary to protect
unrepresented beneficiaries unable to protect themselves. This seems
contrary to a major premise of the UPC. 7 '
The new Code provision has one clear, desirable effect, however.
The trustee's duty to file bond is roughly equivalent to the personal
representative's duty to provide a bond.7 6 This similarity is desir73. N.M. Stat. Ann. § 32A-7-304(A) (New Mexico Probate Code 1975).
74. Uniform Probate Code § 7-304.
75. The Fifth Working Draft of the Uniform Probate Code identifies hree major
premises of the drafters: (1) present procedures are insufficiently flexible to accommodate
the variety of estates to which they apply; (2) control of probate procedures should lie in
the beneficiaries and other interested persons; and (3) some fiduciaries will want, and should
be enabled, to elect more formal control. The new bond provision seems to conflict with the
second premise.
76. See N.M. Stat. Ann. § 32A-3-603 (New Mexico Probate Code 1975).
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able, since the personal representative and the trustee perform similar
7
functions under the new Probate Code.
The new bond statute is important because it recognizes a beneficiary's right to request a bond and expresses a standard for the
district court's response. The 1975 legislature did not repeal the New
Mexico Banking Act's exemption of state banks from any requirement to file a bond. 7 8 The question arises, then, whether state banks
are exempt from the new duty to file a bond. A related question is
whether the settlor can exempt his trustee. The answer to both is
unclear. The banking statute probably represents a legislative
decision that such institutions are sufficiently fiscally responsible
and, as a specific statute on this issue, probably controls state banks'
obligations to file bond. Since Section 32A-7-304 does not specify
that the settlor may exempt his trustee from its general coverage, the
settlor probably does not have that power.
The Trustee's Duty to Maintain an Appropriate
Place of Administration
Part 3 imposes a new duty upon the trustee: to maintain the trust
at a place which is appropriate to the trust purposes and sound,
If the place of administration becomes
efficient management. 7
inappropriate for any reason, the district court may enter any order
furthering efficient administration and the beneficiaries' interests.
This authority includes removing the trustee and appointing a trustee
in another state. The district court authority may be useful in at least
two circumstances. If nonresident individuals, such as grandparents
or other relatives, are named guardians of the person of minor
children, it might be convenient to name as testamentary trustee a
corporate trustee in the state of the guardian's domicile. Also, it
might be convenient to move a testamentary trust with adult beneficiaries to a non-domiciliary state if all of the adult beneficiaries are
domiciled in such state.
A trustee might be liable at common law for breach of trust if
continuing to administer a trust in a particular place harmed the
77. One of the specific objectives of Article VII is to reduce distinctions between trustees
and other Code fiduciaries. This objective stems, in part, from the fact that personal representatives and conservators under the UPC have the status of trustees. Uniform Probate
Code, Article VII, General Comment.
78. This exemption appears in N.M. Stat. Ann. § 48-22-18 (Repl. 1966).
79. N.M. Stat. Ann. § 32A-7-305(A) (New Mexico Probate Code 1975). The comments
to the Uniform Probate Code say that this provision relates primarily to a portion of the
Uniform Probate Code which New Mexico did not adopt. the trust registration sections.
Uniform Probate Code § 7-305, Comment. For a brief discussion of the trust registration
concept, see Uniform Probate Code, Article VII, Part 1, General Comment.
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beneficiaries' interests. 8 0 The new provision appears to permit the
beneficiaries to seek removal of the trust if the place of administration simply is inconvenient. It also requires the trustee to petition for
removal if the place of administration becomes inappropriate.
The new duty imposed on the trustee has another significant
effect. It permits the district court to appoint a nonresident corporate trustee of a New Mexico trust and remove that trust to the
corporate trustee's domiciliary state. The receipt of assets by a
corporate trustee under such circumstances is not doing trust
business in New Mexico and should be considered outside the ambit
of the Trust Company Act. 8
TRUSTEE LIABILITIES
Part 3 of Article VII also tackles the old problems of liability of a
trust for contracts and tort.8 2 Present New Mexico law addresses
both kinds of trustee liability in its enactment of the Uniform Trusts
Act. 8 3 A trustee who is personally liable for tort may obtain reimbursement from the trust estate if the tort was a common incident of
the kind of business in which the trust was properly engaged or if the
trustee was not personally at fault.8 4 A tort victim can reach the
trust estate in the same cases that the trustee by statute is entitled to
reimbursement provided that the trust beneficiaries are notified and
given an opportunity to appear and defend the case. The tort victim's
recovery is not offset by any sum due the trust estate from the
trustee. 8 5
A contract creditor may hold a trustee liable on a contract unless
the contract excludes personal liability.8 6 The contract creditor can
reach the trust estate directly, provided the contract was within the
trustee's powers and that the trust beneficiaries are notified of the
80. This would be true if continuing to administer the trust in a particular place constituted a breach of any of the trustees' duties.
81. The Act defines trust business as holding out that the corporation is available to act
in this State or acting as trustee on a regular basis. Presumably the second part of the
definition requires acting as trustee in New Mexico. Since 32A-7-305 clarifies that the trust
may be completely removed to another state, the definition is not satisfied by the receipt of
assets in order to remove them to another state for administration.
82. For a thorough discussion of these problems, see Stone, A Theory of Liability of
Trust Estatesfor the Contractsand Torts of the Trustee, 22 Colum. L. Rev. 527 (1922). For
a treatment of recent developments prior to promulgation of the UPC, see Johnston,
Developments in Contract Liability of Trusts and Trustees, 41 N.Y. U. L. Rev. 483 (1966).
83. See N.M. Stat. Ann. § § 33-3-12 to 33-3-14 (1953) (repealed [1976] Laws ch. 37
§ 16).
84. Id. § 33-3-14(1).
85. Id. § 33-3-14(2).
86. Id. § 33-3-12(3).
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suit and given an opportunity to defend. 8 7 The statute further provides that the contract creditor need not prove that the trustee was
entitled to reimbursement, eliminating the possibility of offset
against the creditor's recovery.' 8
The 1975 legislature repealed these provisions and enacted in lieu
thereof Section 32A-7-306. Under the new statute the trustee is not
personally liable on a contract properly entered into as trustee unless
he fails to reveal his trustee capacity and identify the trust estate in
the contract. A trustee is personally liable for torts committed in the
course of administration only if he is personally at fault. These provisions make two changes in the substantive law. Under present law,
a trustee presumptively has excluded personal liability when he signs
a contract "as trustee." ' 9 Under the new statute, the trustee must
not only reveal his fiduciary capacity but also identify the trust
estate in the contract, presumably in the body of the contract if
written. The new statute excuses the trustee from personal tort
liability if he is not personally at fault. Present law also excuses the
trustee from personal liability if the tort was a common incident of
Thus, under the
the type of business the trust was conducting.9
new provision, the trustee is subject to personal liability for tort in
an area in which present New Mexico law entitles him to reimbursement.
The new provision also changes the creditor's right to reach the
trust estate directly. The new provision permits the contract creditor
to reach the trust estate and to sue directly provided the contract
was entered into as trustee. It permits the tort victim to sue the trust
estate directly under all circumstances. Present law limits the contract creditor's right to direct suit to cases in which the contract was
within the trustee's powers and limits the tort victim's rights against
the trust estate to cases in which the tort was a common incident of
the business in which the trust was engaged or the trustee was personally at fault.9 1 Thus, the new provision seems to shift the risk of
loss when the trustee is insolvent or absent from the jurisdiction to
the trust estate and the beneficiaries.
The new provisions attempt to make the trust a quasi-corporation
for purposes of contract and tort, making it easier for a trust to
operate a business.9 2 Issues of liability between fiduciary and benefi87.
88.
89.
90.
91.
92.

Id. § 33-3-12(2).
Id. § 33-3-12.
Id. § 33-3-12(3).
Id. § 33-3-14(1).
Id. § 33-3-12 (re contracts) and § 33-3-14(1) (re torts).
Uniform Probate Code § 7-306, Comment. The new Code treats the decedent's
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ciary may be determined in a separate proceeding or in the same
proceeding. The beneficiaries need not be notified of the creditor's
suit against the trustee. It is not entirely clear why the beneficiaries
are not entitled to notice, since the liability at issue in the suit is that
of the trust estate, of which they are the beneficial owners.
Apparently, the drafters of the Code balanced the unwieldiness of
notifying the beneficiaries against the desirability of an efficient
determination of the creditor's claim and elected efficiency.
The new provision eliminates a trustee's personal liability in one
area not presently covered by statute. Section 32A-7-306(B) provides
that a trustee is not personally liable for obligations arising from
ownership or control of the trust estate. This exempts the trustee
from personal liability for such obligations as real estate taxes accruing to the taxing authority from the titleholder. At common law the
trustee was treated as the owner with a right of indemnity or
reimbursement from the trust estate for proper charges. 9 ' The new
material will protect the trustee in situations in which the trust estate
is insufficient to meet the obligation or has been completely distributed.
TRUSTEES' POWERS
Part 4 of Article VII enacts part of the Uniform Trustees Powers
Act (hereinafter "UTPA") and thereby grants New Mexico trustees
for the first time comprehensive statutory powers by reason of their
fiduciary office. The UPC has no such section. 9 4 The concept of
statutory powers which adhere to the office of trustee is an attractive
response to the widely-held belief that the common law of trusts
unduly restricts the present day trustee. 9 ' Part 4 implements this
concept but awkwardly overlaps some portions of existing New
Mexico statutes. Furthermore, Part 4's implementation of the concept, like that of the UTPA, eliminates some of the safeguards which
the common law of trusts throws up against fiduciary abuse. Finally,
Part 4 does not include a section on third-party liability which was
estate similarly. See N.M. Stat. Ann. § 32A-3-808 (New Mexico Probate Code 1975) and
Uniform Probate Code § 3-808, Comment.
93. See 3 A. Scott, The Law of Trusts § 265 (3d ed. 1967) for a fuller treatment of the
trustee's personal liability as title holder.
94. Uniform Probate Code, Article VII, Part 4, General Comment. The comment to Part
4 of Article VII, suggests several types of trustees' powers legislation for consideration. Four
states, for example, have adopted the Uniform Trustees' Powers Act, which was approved
by the National Conference on Uniform State Laws in 1964. Twelve states have adopted
somewhat different but equally comprehensive legislation. Three states have provided a list
of trustees' powers which draftsmen may incorporate by reference. Id.
95. The concept originated in Fratcher, Trustees'PowersLegislation, 37 N.Y. U. L. Rev.
627 (1962).
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part of the UTPA crucial to the successful implementation of its
central concept.
The Necessity for Trustees'PowersLegislation
Once upon a time, a long time ago, in feudal England, an owner of
land transferred some of it to a relative, or perhaps to a friend, on
promise that the grantee would use such land solely for the benefit
of a third person. Although the grantee's promise was unenforceable
at law, the grantor was willing to risk breach because the benefits he
could secure for his family if the promise was performed substantially exceeded the alternatives available to him. Eventually, the
transfer "in trust" was employed to avoid a number of common law
restrictions on conveyancing. 9 6 Eventually, too, the court of equity
enforced the transfer "in trust" even though the common law courts
would not. The device became so popular that the Statute of Uses
was passed to bring back into the common law courts the convey9
Even
ancing business which they had lost to the court of equity.
need
a
found
owners
property
however,
after the Statute of Uses,
'9
trust."
"in
and a way to use the transfer
From this feudal heritage our modem trust developed. In the
feudal structure the trustee's" duties were largely passive, he was the
proverbial "straw," recognized as the titleholder but not responsible
to possess and make productive the property to which he held legal
title. Furthermore, the "trust" assets were land for the most part,
which also influenced the functions which the trustee might perform
9
at common law. Today's trust only faintly resembles its ancestor. "
Property owners today create trusts for investment and management
purposes, intending the chosen trustee to possess and manage the
property, transferring as trust assets for the most part intangible
personal property. Common law trustee powers have not expanded
to meet this change in the nature and purpose of the trust.'
Absent legislation the trustee has only such powers as are expressly
Unlike
or impliedly granted by the terms of the instrument.'"
executors, administrators, and guardians, the trustee has no powers
by virtue of his office.' 02 In construing instruments to determine

96. See J.Dukeminier & S.Johanson, Family Wealth Transactions, 703 (1972).
97. Id. at 705.
98. See Horowitz, Uniform Trustees'PowersAct, 41 Wash. L. Rev. 1 (1966).
99. Id. at 1-2.
100. Id.
101. 3 A. Scott, The Law of Trusts, § 186 (3d ed. 1967).
102. Fratcher, supra note 95.
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what powers have been impliedly granted to a trustee, the courts
have tended to limit the fiduciary office.' 03
The common law view presents two other difficulties for the
present-day trustee. The common law requires that third parties dealing with a person whom they know to be a trustee inquire into the
existence of necessary powers and the appropriateness of their
exercise in that particular instance.' o4 The common law also holds a
person who transfers money or delivers other property to a trustee
responsible to see to its proper application.' 05 Such third-party
liability limits the usefulness of both implied and express powers in
the absence of protective statutory or case law. Furthermore, the
common law required that co-trustees act unanimously and limited
the ability of survivors and court-appointed successors to exercise
powers conferred expressly on the original group or involving discre-

tion.'

06

Most well-drafted trust instruments deal with these three problem
areas by drafting lengthy lists of powers, including an exculpatory
clause for third parties dealing with the trustee, expressly authorizing
the trustees to act by majority vote, and granting successor and
surviving trustees the same powers granted the original group of
trustees. To the extent trust instruments are less well-drafted,
trustees' powers legislation may fill a useful gap. Trustees' powers
legislation may also obviate the necessity for much boiler-plate
language and so serves a kind of ecological function.
The Trustee's New Prudent Man Powers
Part 4 first authorizes the trustee to exercise such powers as a
prudent man would exercise for the purposes of the trust.' 0 1 Then,
the new Code indicates the breadth of the powers a prudent man
might exercise by listing 26 specific powers included within the
general power, which are not exclusive.' 08 The new legislation's
most important effect is to eliminate the threshold question in a
construction case: Is the particular power a proper power for a
trustee to have?
On close examination, the particular powers listed can be grouped
into three categories. In the first group are those powers which are
103. Horowitz, supra note 98. But ef. Scott, supra note 101, at 1496-1497.
104. Fratcher, supra note 95, at 646.
105. Horowitz, supra note 98, at 29.
106. See Fratcher, supra note 95, at 637.
107. N.M. Stat. Ann. § 32A-7-401(B) (New Mexico Probate Code 1975).
108. N.M. Stat. Ann. § 32A-7-401(D) (New Mexico Probate Code 1975). The trustee has
all such powers unless withheld or limited by the trust instrument. N.M. Stat. Ann.
§ 32A-7-401(A) (New Mexico Probate Code 1975).
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commonly found in well-drafted trust instruments. A statutory grant
of such powers should not be controversial; it lessens the drafting
chore and also benefits beneficiaries under an instrument which
inadvertently omits a useful power. In the second group are those
powers which are unusually broad, specifying acts which the average
draftsman would not think to include. Such powers are controversial
because their desirability, advisability or appropriateness for a particular trust may not be considered in the average estate planning
process. Since a trustee, however, in exercising Part 4 powers is subject to Part 3's standard of prudence, the existence of such broad
powers arguably poses no threat to the beneficiaries; perhaps the
beneficial interests are adequately protected by the trustee's duty to
exercise such powers prudently. In the third group are those powers
which narrow the traditional duty of loyalty and its corollary prohibition against self-dealing transactions and those powers which
permit more delegation of responsibility by the trustee and make
him less responsible for the acts of agents than under common law.
These powers pose serious questions because of their blanket
applicability and the danger to beneficiaries who are not sufficiently
aware of the trustee's activities and their rights. With respect to this
third group of powers it is not sufficient to cite Part 3's standard of
prudence for all acts of a trustee. The common law duties which
these powers contract may identify situations in which no trustee
can act prudently. Such duties, in other words, may be preventive
devices which guard the beneficiary from unintentional as well as
negligent and intentional harmful trustee conduct.
The list of powers also can be grouped into functional categories.' 09 Such a grouping is a useful way to review the substance of
those powers which are not controversial and those which are controversial only in their breadth.
A. Powers Relating to Retention and Investment of Assets
The first three powers primarily concern assets received by the
trustee at the beginning of his administration. 1 10 The trustee may
109. This grouping reveals some redundancy in the list and a lack of strong organization.
Why this is so is unclear. Perhaps a particular form of trust was used in developing the list.
Such a form probably developed with use, adding powers from various sources, without
serious thought to an internal organization.
110. N.M. Stat. Ann. § 32A-7-401(D)(1)-(3) (New Mexico Probate Code 1975). A
trustee has the power, subject to subsections A, B and C of this section, to:
(1) collect, hold and retain trust assets received from a trustor until, in the
judgment of the trustee, disposition of the assets should be made. The
assets may be retained even though they include an asset in which the
trustee is personally interested;

May 1976]

TRUSTS

collect, hold and retain each asset received at the beginning of
administration until disposition is desirable; the trustee may continue
any going business and may convert the business form. The trustee
may receive additional trust assets.
The next three powers primarily address the trustee's investment
powers.' ' ' The trustee may invest and reinvest trust assets under the
fifth power. As conceived by the draftsmen of the UTPA, this
section did not change state law on the trustee's power to invest.' 2
New Mexico has, however, repealed our statutory prudent man rule
for a trustee's investments.' ' This fifth power then represents the
nucleus of our new statutory investment rules for trustees. This provision is subject to the prudent man standard in Part 3 of Article VII.
Professional trustees who represent themselves as possessing special
skill will be liable in investing to perform at the higher level for
which they have been hired. In New Mexico, the fifth power will be
more important than in other UTPA states, in which this fifth power
coordinates with investment statutes and case law outside the UTPA.
The sixth power authorizes one specific investment, deposits in a
bank, including a bank operated by the trustee. The draftsmen of the
Act concluded that the common law generally permits a trustee to
deposit trust funds in a bank.' I' Although the common law duty of
loyalty would not permit a trustee bank to deposit trust funds with
itself, New Mexico statute derived from the Uniform Trusts Act
permits a corporate trustee to deposit trust funds with itself under
certain conditions.' ' The coexistence of the general authority in
the sixth power and the present carefully conditioned permission
would present a difficult construction problem except for two
factors. First, most corporate trustees are either national banks or
state banks insured by the F.D.I.C. When insured state banks act as
trustees, federal law regulates their ability to deposit trust funds with
(2) receive additions to the assets of the trust;
(3) continue or participate in the operation of any business or other enterprise, and to effect incorporation, dissolution, or other change in the form
of the organization of the business or enterprise;
111. N.M. Stat. Ann. § 32A-7-401(D)(4)-(6) (New Mexico Probate Code 1975).
A
trustee has the power to:
(4) acquire an undivided interest in a trust asset in which the trustee, in any
trust capacity, holds an undivided interest;
(5) invest and reinvest trust assets in accordance with the provisions of the
trust or as provided by law;
(6) deposit trust funds in a bank, including a bank operated by the trustee;
112. Horowitz, supra note 98, at 18.
113. [1975] Laws ch. 257, § 9-101.
114. Horowitz, supra note 98, at 18.
115. N.M. Stat. Ann. § 33-3-4 (1953).
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themselves. 1' 6 National banks are empowered to make such deposits
do so,
only if state law affirmatively permits them to do so; if they
1' 7 Thus,
regulations.'
federal
with
accordance
in
so
they must do
coordinating existing law and the sixth power is unnecessary for the
national bank and the insured state bank, both of which must
comply with federal laws which satisfy the requirements of existing
New Mexico law.
Second, the trustee acting prudently probably would make
'
deposits with itself only if the deposits are insured or secured.' 8
Since existing New Mexico law authorizes such deposits only if the
depositing trustee transfers to itself as trustee corporate securities
equal to the deposit as security or if the deposit is insured, the
prudent trustee's acts will comply with both statutes.
B. Trustee Management Powers
Powers 7 to 12, inclusive, deal in greater depth with traditional
restrictions on the trustee's power to manage the trust property and
in investing to deal with acquired as well as retained assets as an
absolute owner in fee might act.' ' I Under these powers a trustee
may sell, whether on cash or for credit, improve, partition, exchange,
change the form of business, and pledge or mortgage a trust asset for
116. 12 U.S.C. § 1817(i) (1969).
117. See 12 C.F.R. § 9.10(b) (1975) (Fiduciary Power of National Banks and Collective
Investment Funds).
118. Horowitz, supra note 98, at 19.
119. N.M. Stat. Ann. § 32A-7-401(D)(7)-(12) (New Mexico Probate Code 1975). A
trustee has the power to:
(7) acquire or dispose of an asset, for cash or on credit, at public or private
sale; and to manage, develop, improve, exchange, partition, change the
character of, or abandon a trust asset or any interest therein; and
encumber, mortgage or pledge a trust asset for a term within or extending beyond the term of the trust, in connection with the exercise of any
power vested in the trustee;
(8) make ordinary or extraordinary repairs or alterations in buildings or
other structures; demolish any improvements; raze existing structures; or
erect new party walls or buildings;
(9) subdivide, develop or dedicate land to public use; or make or obtain the
vacation of plats and adjust boundaries; or adjust differences in valuation
of exchange or partition by giving or receiving consideration; or dedicate
easements to public use without consideration;
(10) enter for any purpose into a lease as lessor or lessee with or without
option to purchase or renew for a term within or extending beyond the
term of the trust;
(11) enter into a lease or arrangement for exploration and removal of minerals
or other natural resources; or enter into a pooling or utilization agreement;
(12) grant an option involving disposition of a trust asset; or take an option
for the acquisition of any asset;
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a term which extends beyond the term of the trust. The power to
encumber trust assets may not be exercised except in connection
with another power held by the trustee; the trustee must borrow, for
example, in connection with making a proper trust investment or
paying proper expenses. A trustee may make a wide variety of repairs
and alterations in buildings held as trust assets, including demolition
of old buildings and erection of new ones. A trustee may subdivide,
develop, or dedicate land to public use, plot, and dedicate trust
property for public use without consideration. The trustee may lease
trust assets or become a lessee, whether or not the lease extends
beyond the term of the trust, and grant or take options in disposing
of or acquiring trust assets. Finally, the trustee may enter exploration leases, leases or other grants of oil and gas rights, and pooling
arrangements.
The thirteenth to sixteenth powers, inclUsive, grant particular
powers in connection with stock ownership. 1 20 The trustee may
submit proxy votes, sell or exercise rights, and pay any sums accruing
on account of stock held in trust or interests in stock held in trust.
The power to vote by proxy overlaps Section 33-3-8 of the Uniform
Trusts Act, which also permits the trustee to vote by proxy. Section
33-3-8 provides, however, that the trustee is liable for any loss resulting from his failure to use reasonable care in deciding how to vote
the stock.'21 This liability of the trustee is retained after July 1,
1976.
The sixteenth power permits trustees to hold securities in the
name of a nominee, facilitating delivery of stock held in trust. This
changes existing common law in some states, which prohibit such a
holding as against the trustee's duty to segregate trust property. New
Mexico, however, has permitted the trustee to hold stock in the
nominee's name under certain conditions.' 22 All trust records must
reflect the existence of the stock so held and the fact it is held in
120. N.M. Stat. Ann. § 32A-7-401(D)(13)-(16) (New Mexico Probate Code 1975). A
trustee has the power to:
(13) vote a security, in person or by general or limited proxy;
(14) pay calls, assessments and any other sums chargeable or accruing against
or on account of securities;
(15) sell or exercise stock subscription or conversion rights; consent, directly
or through a committee or other agent, to the reorganization, consolidation, merger, dissolution or liquidation of a corporation of other business
enterprise;
(16) hold property in the name of a nominee or in other form without disclosure of the trust, so that title to the property may pass by delivery.
However, the trustee is liable for any act of the nominee in connection
with the stock so held;
121. N.M. Stat. Ann. § 33-3-8 (1953).
122. N.M. Stat. Ann. § 33-3-9 (1953).
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nominee form, the nominee must give the trustee a signed receipt,
and access to the certificate is denied the nominee except under the
trustee's supervision. The trustee is liable for any loss to the trust
resulting from the nominee's act. Although the sixteenth power
flatly grants the power to hold a nominee form, the trustee should
probably assume that a trustee acting prudently will hold stock in
nominee form only if the conditions of Section 33-3-9 are observed.
Under the seventeenth to twentieth powers, inclusive, the trustee
receives particular powers to disburse trust funds.' 2 3 The trustee
may insure trust assets against damage or loss and himself against
liability to third persons. This power does not expressly permit the
trustee to insure himself against liability for breach of trust. The
trustee may advance sums to protect the trust and to satisfy all
liability sustained in the administration of the trust or because of the
ownership of any trust assets. The trustee may pay, contest, compromise, arbitrate, or release claims. The trustee may pay taxes and
other expenses incurred in collecting and managing the trust.
C. The Trustee's Power to Allocate Between Income
and Principal; Distributions to Beneficiaries
The twenty-first power authorizes the trustee to create reserves for
depreciation, amortization or depletion.'24 The UTPA adds to this
power the phrase "as provided by law," clearly intending to refer
trustees to such other, more specific, allocation directions as might
exist in case or statutory law. Despite the lack of the UTPA phrase
"as provided by law," a court construing this power is likely to
123. N.M. Stat. Ann. § 32A-7-401(D)(17)-(20) (New Mexico Probate Code 1975). A
trustee has the power to:
(17) insure the assets of the trust against damage or loss, and the trustee
against liability with respect to third persons;
(18) borrow money to be repaid from trust assets or otherwise; advance
money for the protection of the trust and for all expenses, losses and
liabilities sustained in the administration of the trust or because of the
holding or ownership of any trust assets, for which advances, with any
interest, the trustee has a lien on the trust assets as against the beneficiary;
(19) pay or contest any claim; settle a claim by or against the trust by compromise, arbitration or otherwise; and release, in whole or in part, any
claim belonging to the trust to the extent that the claim is uncollectable;
(20) pay taxes, assessments, compensation of the trustee and other expenses
incurred in the collection, care, administration and protection of the
trust;
124. N.M. Stat. Ann. § 32A-7-401(D)(21) (New Mexico Probate Code 1975).
(21) create out of income reserves for depreciation, obsolescence, or amorti
zation, or for depletion of mineral, timber, or other natural resource
properties;
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require that the exercise of the power comply with the Revised
Principal and Income Act, which New Mexico has enacted.' 2 I
The next two sections address distributions to beneficiaries.! 2 6
The twenty-second power permits the trustee to pay any sum distributable to a "protected person" to such person directly, for the
use of such person, to a legal representative, or to some person who
has custody of the person. This power employs the term "protected
person" in the same sense as it is defined in Section 32A-5-101: "a
minor or other person for whom a conservator has been appointed or
other protective order entered." The twenty-third power authorizes
partition by empowering the trustee to distribute the trust assets in
divided or undivided form and to adjust for resulting inequities.'27
D. Miscellaneous Trustees' Powers
The last two powers in the list of 26 authorize the trustee to sue
and be sued to protect trust assets and the trustee's administration.' 2 8 The trustee may execute and deliver instruments which will
effect transactions otherwise authorized.' 2 9
Self-Dealing Aspects and Delegation Aspects of
New Mexico's Selections from the UTPA
The first power authorizes the trustee to retain an asset received
from the settlor, even if the trustee has a personal interest in that
asset. The most frequently-litigated problem involves the corporate
trustee who receives from the settlor shares of its own stock.' 30 The
next most likely problem to arise involves the family member chosen
as trustee of a trust which contains stock in closely-held corporations
125. N.M. Stat. Ann. § 33-5-18 to § 33-5-32 (Supp. 1975).
126. N.M. Stat. Ann. § 32A-7-401(D)(22)-(23) (New Mexico Probate Code 1975).
(22) pay any sum distributable to a protected person, without liability to the
trustee, by paying the sum directly to the protected person, by paying
the sum for the use of the protected person, or by paying the sum to a
legal representative of the protected person appointed by the court or if
none, to a relative or other person with custody of his person;
(23) effect distribution of property and money in divided or undivided interests and adjust resulting differences in valuation;
127. See Horowitz, supra note 98, at 24 and Fratcher, supra note 95, at 633.
128. N.M. Stat. Ann. § 32A-7-401(D)(25) (New Mexico Probate Code 1975).
(25) prosecute or defend actions, claims or proceedings for the protection of
trust assets and of the trustee in the performance of his duties,...
129. N.M. Stat. Ann. § 32A-7-401(D)(26) (New Mexico Probate Code 1975).
(26) execute and deliver all instruments which will accomplish or facilitate
the exercise of the powers vested in the trustee.
130. See Haskell, Some Problems with the Uniform Trustees Powers Act, 32 Law
&
Contemp. Problems 168,174 (1967).
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in which the family member-trustee also holds stock."'3 The
common law forbade retention of such stock unless expressly permitted by the settlor or necessary for the purposes of the trust.
Furthermore, the trustee is prohibited from purchasing his own
stock, both at common law and, in New Mexico, by statute.'32 No
good reason can be advanced to distinguish retention and acquisition,
inabiland this provision is dangerous in view of a trustee's probable
1"3 Since the
stock.
own
its
to
respect
ity to act objectively with
settlor may exclude Part 4 powers by specific reference, draftsmen
for disposition of
should consider excluding this power and providing
1 34
manner.
reasonable
a
in
asset
the offending
The fourth power permits the trustee to invest in an asset as a
tenant in common with himself as trustee of another trust.' 3 1 It is
settlor
applicable whether the second trust was created by the same
settlor.' 36
unrelated,
another,
or
trust
investing
the
created
who
This fourth power potentially conflicts with part of the Uniform
Trusts Act which New Mexico has enacted. Section 33-3-6 forbids a
trustee from selling trust assets to itself as trustee of another trust.
To avoid the potential conflict, the fourth power must be limited to
the acquisition of assets from a third, unrelated party. Under the
power so limited, a trustee could not become a tenant in common
with itself as trustee of another trust by selling an interest in a trust
asset to the second trust.
The fourth power, even if limited as suggested, erodes two duties
of the trustee at common law: the duty to segregate trust assets and
the duty of loyalty. These duties tend to protect the beneficiary by
preserving his ability to trace trust assets and by prohibiting the
trustee's participation in a conflict of interest. The latter protection
is most important and ought not be omitted without court approval;
the former protection is at least important enough to warrant conditioning permission on specific record-keeping requirements. Again,
attorneys for settlors should consider excluding this power or limiting its existence, perhaps to an exercise only after full disclosure to
the beneficiaries.
131. Id.
132. N.M. Stat. Ann. § 33-3-7 (1953).
133. See Hallgring, The Uniform Trustees' Powers Act and the Basic Principles of
Fiduciary Responsibility, 41 Wash. L. Rev. 801, 809-10 (1966).
134. A settlor might name a third-party as executor and authorize sale by the executor
when the offending asset is stock. of the corporate trustee. Closely-held stock is much more
difficult. The settlor should consider utilizing a family member who does not hold such
stock as trustee.
135. See N.M. Stat. Ann. § 32A-7-401(D)(4) (New Mexico Probate Code 1975), supra
note 111.
136. Horowitz, supra note 98, at 18, note 93.
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The twentieth power authorizes the trustee to pay his own compensation and by implication, explicitly recognized by the UTPA
draftsmen, to set his own compensation.'
Part 2 of Article VII
recognizes a quick, efficient proceeding to review such compensation. In Section 32A-7-205 the Code provides that on petition of an
interested person after notice to all interested persons the district
court may review the reasonableness of the trustee's compensation
and, if appropriate, order refund. The compensation-setting power
implied in the twentieth power has been severely criticized as presented by the UTPA."'3
Section 32A-7-205 was intended to
emphasize the district court's "watch-dog" authority and to meet
such criticism.' '
As a remedy, objectively speaking, Section 32A-7-205 leaves much
to be desired. The beneficiary is not entitled to specific notice of
compensation paid the trustee by himself. Unless the beneficiary
requests accounts, he is not authorized to receive the traditional
information which would indicate the compensation paid the
trustee.' 40 Too much, however, can be made of the twentieth
power's compensation-setting aspects. Nothing in present New
Mexico law requires a court to set the fees of a trustee prior to
payment.' 4" One can argue that the self-dealing aspect of the trustee
setting his own compensation is not a serious problem for professional trustees, whose fees are generally available upon request and
standardized. To the extent such fees reflect an objective appraisal of
expenses and profit margin necessary to perform well as trustee, the
fee schedules should survive judicial scrutiny as expenses incurred in
the administration of the trust.' 42 Furthermore, the settlor may
have agreed to these fees upon choosing the trustee.' 41
The twenty-fourth power authorizes the trustee to employ and
pay such experts as lawyers, accountants, and investment advisors,
including those associated with the trustee, and to rely upon their
137. See N.M. Stat. Ann. § 32A-7-401(D)(20) (New Mexico Probate Code 1975), supra
note 123.
138. E.g., Hallgring, supra note 133, at 816-18.
139. Uniform Probate Code § 7-205, Comment.
140. See N.M. Stat. Ann. § 32A-7-303 (New Mexico Probate Code 1975), and discussion
at notes 68-72, supra and accompanying text.
141. N.M. Stat. Ann. § 33-2-7 (1953) states that the notice to the beneficiaries shall
indicate the compensation to be requested by the trustee. The statute may imply that the
court must approve the account before payment. This statute is repealed by [1976] Laws,
ch. 37, § 16.
142. Such expenses are proper under N.M. Stat. Ann. § 32A-7-401(D)(18) (New Mexico
Probate Code 1975).
143. The professional trustee who publishes fee schedules may be viewed as offering to
administer trusts at the published rates.
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advice without independent investigation.'44 Furthermore, the
power permits a bank to hire its own employees or firms in which

the bank is interested and to pay them from trust assets, in addition
to the trustee's regular compensation. The section is undesirable in
the degree to which it permits the trustee to "pass on certain costs to
the trust ... while reducing the risk of surcharge . . ." by delegating

trustee functions.'

4

Attorneys should

consider limiting the

trustee's authority in this area by redrafting this power more nar-

rowly. 146

Third Party Responsibility
The most serious deficiency in Article VII is the absence of a
provision dealing with third party liability for breach of trust. The
UTPA in Section 7 protects persons dealing with the trustee if they

have no actual knowledge that the trustee lacks the requisite powers
or is improperly exercising such powers. 147 Section 7 of the UTPA
eliminates the common law duty imposed on a person who knows he

is dealing with a trustee to inquire into the existence and proper
exercise of a power. Finally, Section 7 exempts a person who pays or

delivers assets to a trustee from any duty to see to their proper
application. The draftsmen of the UTPA believed that severing
Section 7 from the balance of the Act would emasculate it.' 48
Present New Mexico law accomplishes part of the purpose of
Section 7 in a number of sections of Chapter 33, Article 1, which
144. N.M. Stat. Ann. § 32A-7-401(D)(24) (New Mexico Probate Code 1975):
(24) employ persons, including attorneys, auditors, investment advisers or
agents, even if they are associated with the trustee; to advise or assist the
trustee in the performance of his administrative duties; act without
independent investigation upon their recommendations; and, instead of
acting personally, employ one [ 1 ] or more agents to perform any act of
administration, whether or not discretionary;
145. Haskell, supra note 130, at 178.
146. The settlor might wish to authorize a trustee to hire agents, without eliminating the
trustee's liability for an agent's act, and specify that the trustee's compensation shall be
reduced to the extent an agent performs activities on which a trustee's compensation is
based.
147. Uniform Trustees' Powers Act § 7:
[Third Persons Protected in Dealing with Trustee.] With respect to a third
person dealing with a trustee or assisting a trustee in the conduct of a transaction, the existence of trust powers and their proper exercise by the trustee
may be assumed without inquiry. The third person is not bound to inquire
whether the trustee has power to act or is properly exercising the power; and a
third person, without actual knowledge that the trustee is exceeding his
powers or improperly exercising them, is fully protected in dealing with the
trustee as if the trustee possessed and properly exercised the powers he
purports to exercise. A third person is not bound to assure the proper application of trust assets paid or delivered to the trustee.
148. Horowitz, supra note 98, at 28.
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enact part of the Uniform Fiduciaries Act. These statutes exempt a
person who pays or transfers property to a trustee from any duty to
see to its proper application. 1 49 Several statutes exempt purchasers
of negotiable instruments from the duty to inquire into the power of
the trustee to transfer such instruments.' so Such persons are not
participants in a breach of trust by the trustee unless they had
knowledge of the breach of trust. The same statutory scheme limits
the liability of banks for participation in a breach of trust.' ' ' Since
New Mexico has not dealt completely with the problem of thirdparty liability, attorneys who utilize Part 4 statutory powers in
drafting should include an exculpatory provision similar to Section 7
of the UTPA. Without such a section, third parties should be reluctant to rely on the trustee's statutory powers.
MiscellaneousRestrictions on the Trustee's Powers
. The UTPA specifically authorizes the court to permit deviations
from trust administrative provisions and to authorize self-dealing.' I 2
It also expressly gives successor trustees the same powers which were
exercisable by the original trustees.' s Part 4 does not include these
149. N.M. Stat. Ann. § 33-1-2 (1953).
150. N.M. Stat. Ann. § § 33-1-4 to 33-1-6 (1953).
151. N.M. Stat. Ann. § § 33-1-7 to 33-1-10 (1953).
152. Uniform Trustees' Powers Act § 5:
Section 5. [Power of Court to Permit Deviation or to Approve Transactions
Involving Conflict of Interest.]
(a) This Act does not affect the power of a court of competent jurisdiction
for cause shown and upon petition of the trustee or affected beneficiary and
upon appropriate notice to the affected parties to relieve a trustee from any
restrictions on his power that would otherwise be placed upon him by the
trust or by this Act.
(b) If the duty of the trustee and his individual interest or his interest as
trustee of another trust, conflict in the exercise of a trust power, the power
may be exercised only by court authorization (except as provided in section
3(c)(1), (4), (6), (18), and (24)) upon petition of the trustee. Under this
section, personal profit or advantage to an affiliated or subsidiary company or
association is personal profit to any corporate trustee.
153. Uniform Trustees' Powers Act § 6(a) and (b):
Section 6. [Powers Exercisable by Joint Trustees-Liability.]
(a) Any power vested in 3 or more trustees may be exercised by a majority,
but a trustee who has not joined in exercising a power is not liable to the
beneficiaries or to others for the consequences of the exercise; and a dissenting
trustee is not liable for the consequences of an act in which he joins at the
direction of the majority of the trustees, if he expressed his dissent in writing
to any of his co-trustees at or before the time of the joinder.
(b) If 2 or more trustees are appointed to perform a trust, and if any of
them is unable or refuses to accept the appointment, or, having accepted,
ceases to be a trustee, the surviving or remaining trustees shall perform the
trust and succeed to all the powers, duties, and discretionary authority given
to the trustees jointly.
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provisions. The Uniform Trusts Act, which New Mexico has enacted,
however, contains provisions permitting the court to authorize
deviation and self-dealing which are similar to the UTPA provision. 1 I ' The Uniform Trusts Act also contains a provision which

permits trustees to act by majority vote and grants to successor
trustees the same powers which were exercisable by the original
trustees. New Mexico has enacted this provision.' ' Although
equivalent provisions need not be incorporated into the well-drafted
trust instrument, incorporating the Uniform Trusts Act, as well as
the Uniform Fiduciaries Act provisions, into Article VII would be
desirable. It would be convenient for the practicing attorney and the
student to have all of the trusts statutes in one place.
Recapitulation,Recommendations, and a Caveat
Part 4 of Article VII is an addition to New Mexico law which
comes from the Uniform Trustees Powers Act rather than from the
Uniform Probate Code. The UTPA has been explained in depth,
provision by provision, in an article by the chairman of the committee which drafted the Act.' 5 6 The Act's weaknesses and strengths
154. N.M. Stat. Ann. § 33-3-19 (1953):
Power of the Court. A court of competent jurisdiction may, for cause shown
and upon notice to the beneficiaries, relieve a trustee from any or all of the
duties and restrictions which would otherwise be placed upon him by this act
[ § 33-3-1 to § 33-3-22], or wholly or partly cause a trustee who has acted
honestly and reasonably from liability for violations of the provision of this
act.
This provision differs from equivalent UTPA provisions by recognizing the
court's authority to relieve trustee only from provisions of the Uniform Trusts
Act. The UTPA provision recognizes the traditional authority of an equity
court to permit deviation from administrative restrictions and to permit selfdealing transactions.
155. N.M. Stat. Ann. § 33-3-10 (1953):
Powers attached to office. Unless it is otherwise provided by the trust instrument, or an amendment thereof, or by court order, all powers of a trustee
shall be attached to the'office and shall not be personal.
N.M. Stat. Ann. § 33-3-11 (1953):,
Powers exercisable by majority.1. Unless it is otherwise provided by the trust instrument or an amendment
thereof, or by court order, any power vested in three [3] or more trustees
may be exercised by majority of such trustees; but no trustee who has not
joined in exercising a power shall be liable to the beneficiaries or to others
for the consequences of such exercise, nor shall a dissenting trustee be
liable for the consequences of an act in which he joins at the direction of
the majority trustees, if he expressed his dissent in writing to any of his
co-trustees at or before the time of such joinder.
2. Nothing in this section shall excuse a co-trustee from liability for inactivity
in the administration of the trust nor for failure to attempt to prevent a
breach of trust.
156. Horowitz, supra note 98.
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have been detailed, provision by provision, in almost as complete a
fashion, in other law review articles.' 17 New Mexico's version of the
uniform act consists of a lengthy list of powers plus some general,
introductory provisions. Unfortunately, New Mexico has not
adopted several important provisions. This section of Article VII in
particular deserves some thoughtful study and legislative revision
following such study, into which both professional trustees and
estate planning experts familiar with the trust practice in New
Mexico should be involved. Such a study should review the list of
powers, prune the redundant passages, and organize it in a logical
way.
The specific powers have been exhaustively explained and
criticized. The critics of the Act recommend the basic concept of the
Act: a standard of reasonableness applicable to all of the trustee's
powers.' 18 The critics primarily quarrel with the failure to include a
standard of review which is higher than that of the ordinary prudent
man. '
New Mexico's version of the UTPA, however, is part of
Article VII, which in Part 3 enunciates for professional fiduciaries a
higher standard of care. Thus, one of the objections to the UTPA
seems met. The critics of the Act also are troubled by the self-dealing
provisions and the breadth of the delegation authority in the Act in
today's trust world, in which the corporate or professional fiduciary
predominates.I 60 The study committee should consider the extent to
which the self-dealing provisions and delegation provisions represent
desirable additions to the trustee's powers and how best to protect
the beneficiary's interests adequately.
The recommended study committee should review New Mexico's
existing trust statutes and include in a revised Part 4 the desired
portions of the uniform acts. Part 4 must include a section on thirdparty liability which enlarges the existing protection. Without such
protection, third parties will hesitate to rely on the existence of the
power; the trustee is only authorized to use such powers as are
prudent to use and is only authorized to exercise them prudently.
The UTPA also contains an effective date provision. New Mexico
did not enact this section. Under the uniform act, only trusts created
after the effective date are affected. In New Mexico, all trusts now in
force may be affected; the new Probate Code is effective July 1,
1976, and there is no specific statement as to existing trusts.' 61 The
157.
158.
159.
160.
161.

E.g., Hallgring, supra note 133, at 801; Haskell, supra note 130, at 168.
Cf., Haskell, supra note 130, at 182.
Id.
See Hallgring, supra note 133, at 811-23.
See [ 1975] Laws of New Mexico, ch. 257, § 10-101.
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general provision specifies that affairs of decedents dying after the
effective date of the Code are covered. One might argue that testamentary trusts are only affected if created by a decedent dying after
July 1, 1976. It would be anomalous, however, to exclude testamentary trusts created before July 1, 1976 and include intervivos trusts
created before that date. There is also some question as to the
constitutionality of a statute making the Act applicable to existing
trusts. 1 62 The proposed committee should review the arguments for
and against retroactive application and clarify the application of Part
4 in accordance with their decision.
Finally, as a result of the broad applicability of Part 4 to all
express private and charitable trusts and the scope of the prudent
man powers, some trusts may suffer adverse tax consequences.
Section 32A-7-401(C) of the new Probate Code recognizes this
possibility by providing that the trustee has a duty "not to exercise
any power ... in such a way as to deprive the trust [or donor] of an
otherwise available tax exemption, deduction, or credit ... or

impose a tax upon a donor or other person as owner of any portion
of the trust. ... " This provision, adopted from the UTPA, was

designed to protect the tax-exempt status of charitable and marital
deduction trusts and to protect donors against the grantor trust rules
of the Internal Revenue Code.' 6 3 The effectiveness of this provision
is doubtful.' 64 The tax consequences of Part 4 powers and this
protective provision require more extended study than this survey
can provide. Until greater certainty is possible, no draftsman can
afford to employ Part 4 powers routinely and, since the powers exist
unless excluded, every draftsman should review the statutory powers
in connection with each estate planning problem in order to determine whether to narrow either the general concept or the specific
examples.
CONCLUSION
Article VII of the new Probate Code and the attendant repeal of
various New Mexico statutes advance a desirable goal: an organized,
systematic, centralized statutory treatment of the law of trusts and
trustees. This is a peculiarly crucial goal in New Mexico, which has so
little case law in the area. It is desirable, furthermore, to have, as
Article VII provides, a clearer statement of jurisdiction, venue, proce162.
163.
the tax
164.

Horowitz, supra note 98, at 30.
See Horowitz, supra note 98, at 13-16 for a discussion of the UTPA provision and
rulings which had issued at the time his article was written.
See Haskell, supra note 130, at 181.
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dure, and statute of limitations rules applicable to trusts than now
available.
Furthermore, the new standard of care for professional trustees
and the general standard of care now applicable to all acts of the
trustee bring clarity and reform to an important problem. The new
rules governing contract and tort liability of trustee are much clearer
and less complicated than our present statutory provisions. These
rules may be desirable substantively in order to equip the trustees to
manage the estate in the best interests of the beneficiary.
Part 4, more than the other three parts, needs the attention of
professional trustees and those who advise them as well as those who
represent settlors and beneficiaries. The bar association estate
planning councils and banking associations should develop and
encourage passage of a revised version of Part 4.

